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LIS PENDENS AND PROCEDURAL DUE PROCESS: A
CLOSER LOOK AFTER CONNECTICUT V. DOEHR
INTRODUCTION

In a series of four decisions announced between 1969 and
1975,' the Supreme Court expanded the range of property interests
protected by the Due Process Clause of the Fourteenth Amendment' to include temporary deprivations of property resulting from
prejudgment remedies.3 Taken as a whole, the cases demonstrate
that when property is seized, garnished, sequestered, or attached
before a judgment, due process entitles the owner to certain procedural safeguards: generally, predeprivation notice and a hearing,
or, when exigent circumstances exist and other safeguards are present, a prompt postdeprivation hearing.4 The Court's decisions necessitated the rewriting of many state statutes that, under the new
guidelines, would have been deficient in their protection of a defendant's property interests. Each of these landmark cases involved
a deprivation of personal property, in which the defendant-owner
was deprived of all use, possession, and enjoyment of the property
during the course of the litigation.
Recently, in Connecticut v. Doehr,5 the Supreme Court brought
yet another property interest within the protective sphere of the
Due Process Clause. The Court unanimously held that a Connecticut statute authorizing the prejudgment attachment of a tort defendant's real property without a preattachment hearing violated
the requirements of due process. 6 Unlike defendants in other deprivation cases, the defendant in Doehr was not in fact deprived of possession of his property. On the contrary, he continued to reside on,
use, and enjoy the property during the litigation. The Court cited
numerous reasons why the attachment nonetheless clouded the de1. See North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975); Mitchell v.
W.T. Grant Co., 416 U.S. 600 (1974); Fuentes v. Shevin, 407 U.S. 67 (1972); Sniadach v.
Family Fin. Corp., 395 U.S. 337 (1969).
2. U.S. CONST. amend. XIV, § 1. The amendment provides, in pertinent part: "No
state shall . . . deprive any person of life, liberty, or property, without due process of
law." Id.
3. Prejudgment remedies create a provisional lien on property that enables a successful plaintiff to force a sale to satisfy the judgment. See THOMAS D. CRANDALL ET AL.,
DEBTOR-CREDITOR LAW MANUAL
6.04[l][a] (1985).
4. See infra Subpart III.A.
5. 111 S. Ct. 2105 (1991).
6. See id. at 2109.
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fendant's title to and curtailed his use of the property,7 and found
that without a showing of some exigent circumstance, due process
mandated a predeprivation notice and hearing.8
The Doehr decision, while not directly affecting the doctrine of
lis pendens, may ultimately have significant impact on the doctrine.
Lis pendens is sometimes referred to as a prejudgment remedy,
although technically it is not a remedy at all.9 Lis pendens literally
means "suit pending,"'" and under the common-law doctrine, one
who obtained an interest in property that was the subject of litigation took the property subject to the outcome of the litigation, even
if the purchaser or lienor had no notice of the suit." All but a few
states have ameliorated the harshness of this doctrine as to subsequent purchasers and lienors by enacting statutes requiring that a
notice of lis pendens be filed in some public record.' Thus, these
purchasers and lienors are given an opportunity to discover that the
property is the subject of litigation. Although notice protects innocent third parties, it clouds the title of an owner's property, arguably
rendering it less useful and valuable. In this way lis pendens functions much like a prejudgment attachment of real estate, clouding
an owner's title to property, but not depriving the owner of
possession.
Thus, the decision in Doehr raises the question of whether the
Supreme Court would extend its reasoning and find that the filing of
a lis pendens similarly constitutes a significant deprivation of property so as to infringe on an owner's right to due process. Lower
courts and commentators have addressed the question and reached
conflicting conclusions.' 3 One argument often advanced for the
7. See id. at 2112-13 (stating that attachment clouds the owner's title, impairs his
ability to sell the property, damages his credit rating, impairs his ability to obtain a home
equity loan, and may even place his existing mortgage in default).
8. Id. at 2116.
9. CRANDALL et al., supra note 3, 6.05 [2][b].
10. 54 C.J.S. Lis Pendens § 2 (1987). Lis pendens "has been defined as the jurisdiction, power, or control which a court acquires over property involved in a suit, pending
its continuance, and until final judgment therein." Id.
11. Permanent Fin. Corp. v. Taro, 71 Md. App. 489, 492, 526 A.2d 611, 612 (1987)
("Where there is a real and fair purchase without any notice, the rule may operate very
harshly. But it is a rule founded upon a great public policy, for, otherwise, alienations
made during a suit might defeat its whole purpose; and there would be no end to
litigation.").
12. For a discussion of what protections specific states offer, see infra Part IV.
13. Compare Kukanskis v. Griffith, 430 A.2d 21, 25 (Conn. 1980) (holding that a lis
pendens statute that does not provide for a hearing violates the Due Process Clause) and
Herbert A. Janzen, Texas Statutory Notice of Lis Pendens: A Deprivation of Property Interest
Without Due Process?, 19 ST. MARY'S L.J. 377, 393 (1987) (concluding that due process is
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proposition that due process rights are not triggered is that the
owner is not deprived of use and enjoyment of the property, or that
such deprivation is de minimis. 14 This argument is much less compelling after Doehr.
This Comment considers whether the filing of a notice of lis
pendens entitles the owner of the property at issue to the protection
of the Due Process Clause, and, if so, what those protections should
be. It first looks at the doctrine of lis pendens generally, and then
addresses two threshold questions: Whether the filing of a lis
pendens constitutes the deprivation of a significant property interest; and whether the filing of a lis pendens by a private party constitutes state action. It argues that the answer to both questions is yes,
and that therefore, the defendant-owner's due process rights are
triggered. The Comment examines the procedural requirements set
out by the Supreme Court in four major prejudgment remedy cases,
the balancing of interests required by Mathews v. Eldridge, 5 and the
application of those principles in Doehr.
The Comment concludes that to comport with due process, lis
pendens statutes should provide, at a minimum, an opportunity for
a prompt, postfiling hearing at which a property owner can challenge the validity of a lis pendens. Finally, the Comment examines a
number of state statutes that seem to provide sufficient procedural
safeguards, and some that very likely fall short of the protection
guaranteed by the Due Process Clause.
I.

THE DOCTRINE OF

Lis

PENDENS

Under the common-law doctrine of lis pendens, if property was
the subject of litigation, the defendant-owner could transfer all or
part of his or her interest in the property during the course of litigation, but not to the detriment of the rights of the plaintiff. 6 In
other words, a third party purchaser, mortgagee, or lienor pendente
lite was bound by the judgment of the court as though he or she was
warranted when the filing of a lispendens is at issue) with George v. Oakhurst Realty,
Inc., 414 A.2d 471, 474 (R.I. 1980) (stating that due process does not require notice and
a hearing prior to filing a notice of lispendens) and William B. Hanley, Note, Lis Pendens
and Procedural Due Process, 1 PEPP. L. REV. 433, 438 (1973) (concluding that lispendens
does not raise due process concerns).
14. See Hanley, supra note 13, at 438.
15. 424 U.S. 319 (1976).
16. See CRANDALL et al., supra note 3,
6.05[2][b]; 54 C.J.S. Lis Pendens § 2 (1987)
(stating that pendente lite purchasers take "subject to the rights of the parties to the
litigation as finally determined by the judgment or decree").
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a party to the suit.1 7 The doctrine operated without any procedure
for notifying the public of the dispute, other than the listing of the
dispute in the records of the court where the claim was filed. 8
Similarly, the filing of a notice of lis pendens (or notice of pendency, as it is sometimes called) pursuant to a statute does not technically prevent alienation of property during the course of the
litigation;' 9 but it places a cloud on the title to the property, effectively preventing alienation.20 The notice of lis pendens creates a
priority in favor of the plaintiff, which, if the plaintiff succeeds on
the merits of the claim, relates back to the date of the filing of the
complaint (under the common-law doctrine) 2 ' or the filing of the
notice of lis pendens (under the general statutory scheme). 22 Thus,
although the lis pendens does not itself create a lien on the property, it preserves for a successful plaintiff the opportunity to have a
lien relating back to the date of the filing of the complaint or the
notice. 23
The reasons underlying the lis pendens doctrine are grounded
in public policy and are self-evident: if a defendant could convey his
interest in property to a bona fide purchaser during the course of
litigation concerning the title of the property, a court would be limited in its ability to provide a meaningful remedy to a successful
plaintiff. If the remedy granted is a money judgment, the plaintiff
could obtain and execute liens on other property held by the defendant, but this would be of little use if the defendant had insufficient or no other property. More often, in fact, the remedy granted
17. CRANDALL et al., supra note 3,
6.05[21[b].
18. See Thomas Stone Marrion, Note, Connecticut 's Lis Pendens Shapes Up: Williams v.
Bartlett, 16 CONN. L. REV. 413, 413-14 (1984) (noting the difficulty, under the commonlaw doctrine, of discovering the existence of pending litigation that might affect title to
real property).
19. See Suess v. Stapp, 407 F.2d 662, 664 (7th Cir. 1969) (stating that lis pendens
does not operate as an injunction against alienation).
20. Kukanskis v. Griffith, 430 A.2d 21, 24 (Conn. 1980) (noting that the lis pendens
prevents "effective disposition of the property"); see infra Subpart II.A.
21. See Cannelongo v. Fidelity Am. Small Business Inv. Co., 540 A.2d 435, 438 (Del.
1988) (holding that the filing of the action is itself sufficient constructive notice to permit
priority).
22. See CRANDALL et al., supra note 3, 6.05[2][b]. The notice of the iis pendens, not
the pleadings, gives constructive notice of the pending litigation affecting the interest or
realty. Thus, "[t]he effective time of filing of the notice operates to make subordinate
any subsequently acquired interest." Id.
23. "In effect, the filing of a lis pendens creates an inchoate lien which ripens into a
true lien if the plaintiff prevails in his suit against the defendant. The priority of the lien
is given retroactive effect dating from the filing of the lis pendens." In re Cole, 60 B.R.
325, 327 (Bankr. E.D. Pa. 1986).
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is title to or interest in the property itself; thus, the availability of the
property is usually critical to a plaintiff's relief. The doctrine therefore ensures that judicial decisions will be given full effect, and that
there will be an end to litigation.
Most states have enacted lis pendens statutes, which typically
provide that the doctrine will not operate unless the plaintiff files a
notice of lis pendens in the land records of the county in which the
property is situated. 4 The filing operates as constructive notice to
all subsequent purchasers or encumbrancers of the property, who
will be bound by the court's judgment if the statutory filing requirements have been met. However, a purchaser pendente lite with actual notice is bound even if a lis pendens was not filed.2 5 In some
states the statute abrogates the common law altogether,2 6 while in
other states the statute acts merely to restrict the application of the
doctrine to cases in which notice was filed properly.2 7 This distinction becomes meaningful when determining the power of a court to
cancel a lis pendens.2 s Some courts hold that a lis pendens can only
be cancelled as provided by statute,2 9 while others have found that,
because the statute merely restricts the scope of the doctrine, the
court is free to fashion equitable remedies, including cancellation.3
In most jurisdictions, lis pendens applies only when the litigation affects interest in or title to real estate. A few states, however,
provide that a lis pendens is available if the litigation affects personalty as well. 3 ' Lis pendens is generally not available to enforce a
money judgment, 2 but it has been held that lis pendens is available
and appropriate when a creditor seeking to enforce a money judg24. See infra Part IV.
25. See In re Justice, 418 F.2d 1162, 1164 (D.C. Cir. 1969); Wallich Lumber Co. v.
Golds, 134 N.W.2d 722, 724 (Mich. 1965); Tuft v. Federal Leasing, 657 P.2d 1300, 1303
(Utah 1982).
26. See, e.g., N.C. GEN. STAT. §§ 1-116 to -120.1 (1983); see also Cutter v. Cutter Realty Co., 144 S.E.2d 882, 884 (N.C. 1965) (commenting that the statute is the sole
source of law on lis pendens).
27. See, e.g., ALAsKA STAT. § 09.45.790 (1991); see also Batson v. Etheridge, 195 So.
873, 877 (Ala. 1940) (explaining that the statute does not affect the traditional rule; the
common-law doctrine applies only when statutory requirements are met).
28. See Daniel P. Jones, Annotation, Lis Pendens: Groundsfor CancellationPrior to Termination of Underlying Action, Absent Claim of Delay, 49 A.L.R. 4th 242 (1986).
29. See, e.g., Hughes v. Houston Northwest Medical Ctr., 647 S.W.2d 5, 7 (Tex. Ct.
App. 1982).
30. See, e.g., Dice v. Bender, 117 A.2d 725, 727 (Pa. 1955).
31. See, e.g., VA. CODE ANN. § 8.01-268 (Michie Supp. 1991); In re Washington, 623
F.2d 1169, 1171 (6th Cir. 1980) (noting that the Ohio lis pendens statute applies to
personal property).
32. See Evans v. Fulton Nat'l Mortgage Corp., 309 S.E.2d 884, 884-85 (Ga. 1983).

Lis

1992]

PENDENS AND PROCEDURAL DUE PROCESS

1059

ment alleges fraudulent conveyance by the defendant-owner."3
Although lis pendens statutes vary a great deal, most contain at
least three requirements: the complaint must raise the issue of interest in or title to real property; the property affected must be sufficiently described; and the lis pendens must be filed with or
subsequent to the filing of the complaint.3 4 Some jurisdictions require that notice of the lis pendens be provided to the defendantowner, and only a few provide an opportunity for a hearing after the
lis pendens is filed.3 5 If the filing of a notice of lis pendens triggers
the protections of the Due Process Clause, it is the availability of a
meaningful opportunity to be heard (with a possible remedy of cancellation of the notice) that most likely will determine a statute's
compliance with the mandates of due process.
II.
A.

DOES Lis PENDENS REQUIRE DUE PROCESS?

Is There Deprivation of a Significant Property Interest?

The Supreme Court has stated that due process is warranted
only if there has been a taking or deprivation of a protected interest
in property.3 6 The deprivation can be less than total; "[a]ny significant taking of property by the State is within the purview of the Due
Process Clause." 3 7 Further, "outright seizure of property is not the
only kind of deprivation that must be preceded by a prior
hearing. "38
The filing of a lis pendens causes a deprivation in that the defendant-owner may not enjoy the full use of the property during the
pendency of the litigation. Although the owner may retain possession of the property, the owner's ability to alienate that property, at
least for full value, is severely limited. Notice in the land records
that property is the subject of litigation is a serious impairment to
title, restricting the property's marketability. 39 The owner also may
have a difficult time obtaining an additional mortgage or a home
equity loan. 40 The right to sell or encumber is a traditional right
33. See, e.g., North Carolina Nat'l Bank v. Evans, 250 S.E.2d 231, 234 (N.C. 1979).
34. See, e.g., ALAsKA STAT. § 09.45.790 (1983); CAL. CIV. PROC. CODE § 409 (West
1973 & Supp. 1992); IDAHO CODE § 5-505 (1990); MICH. COMP. LAws ANN. § 600.2701

(West 1986).
35.
36.
37.
38.
39.
40.

See infra Subpart IV.A.
See Board of Regents v. Roth, 408 U.S. 564, 571 (1972).
Fuentes v. Shevin, 407 U.S. 67, 86 (1972).
Id. at 91 n.23.
Connecticut v. Doehr, III S. Ct. 2105, 2112-13 (1991).
Id.
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associated with the ownership of property, and the Court has found
that the impairment of this right is a significant deprivation of property for due process purposes.4 '
It has been argued that the filing of the lis pendens itself does
not deprive the defendant-owner of his property; it does not constitute a lien, but merely provides notice to the world of the pending
litigation. 4 2 Whether a lis pendens is a lien, however, is not determinative of whether a lis pendens is a deprivation of property;
resolving the question on this rationale alone exalts form over substance and ignores the realities of the uses to which property is put
in today's marketplace.
Filing a lis pendens may not create a lien, but it does preserve
for the plaintiff a priority over all subsequent lienors, purchasers,
and encumbrancers, that relates back to the date of the filing of the
complaint or notice. 43 Although the plaintiff obtains actual rights or
interest in the property only when he secures a judgment, no one
can obtain rights superior to those of the plaintiff between the time
of filing and the judgment. It is the loss of property rights during
this interim period that arguably violates the Due Process Clause.
Further, property is often purchased for investment purposes
and litigation may take years to conclude, tying up property that
otherwise would be marketable. An owner may desire or need to
take out a home equity loan or otherwise encumber the property,
and the filing of a lis pendens may result in an extreme economic
hardship that may last for several years. Plaintiffs who are aware of
such hardship may use the threat of lis pendens as leverage in negotiations to squeeze the defendant-owner into an unfavorable settlement, regardless of the merits of the underlying claim. Thus,
whether the lis pendens constitutes a taking should not turn on
whether it technically creates a lien on property, but whether the
statutory filing has the practical and real effect of depriving the defendant of important property rights. States have addressed the issue and have reached a variety of conclusions.
In Batey v. Digirolamo,4 4 the United States District Court for the
District of Hawaii considered a due process challenge to a lis
pendens statute that provided no opportunity for notice or hearing
before the filing. 45 The Batey court implied that no taking occurs by
41.
42.
43.
44.
45.

See id.
See George v. Oakhurst Realty, Inc., 414 A.2d 471, 474 (R.I. 1980).
See supra notes 21-23 and accompanying text.
418 F. Supp. 695 (D. Haw. 1976).
See id. at 697; HAW. REV. STAT. § 634-51 (1968) (amended 1974, 1984).
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operation of the lis pendens, distinguishing the lis pendens from a
prejudgment garnishment of debtor's wages by stating that "the notice of lis pendens simply poses a potential cloud on title to property."'4 6 The court declined, however, to hold specifically that the lis
pendens was not a deprivation. Instead, it upheld the statute by
finding that, in light of the nature of the competing interests involved, the statute did not deny the defendants their due process
guarantees.4 7 Similarly, in George v. Oakhurst Realty, Inc.,48 the
Supreme Court of Rhode Island distinguished lis pendens from prejudgment garnishment, attachment, and replevin, noting that the
last three are "confiscatory and therefore improper without prior
notice and opportunity to be heard." 4 9 The court found that lis
pendens is not a lien, but merely a mechanism to provide notice of
the litigation to prospective purchasers, and held that due process
does not require that the defendant-owner receive notice or a hearing prior to the filing of a lis pendens.5 °
The Court of Appeals for the Third Circuit, in Chrysler Corp. v.
Fedders Corp.,5 examined whether the New Jersey lis pendens statute
violated the Due Process Clause.5 2 Recognizing that the hardship to
the defendant-owner could be significant, 53 the court stated that
"the degree of deprivation caused by a filing of a notice of lis
pendens warrants reaching the due process issue."5 4 The court
considered the question of whether the lis pendens constituted a
taking a close one, but upheld the statute.5 5 Vacating the order of
the lower court that found the statute to be unconstitutional, the
Third Circuit held that the statute comported with due process because it fairly accommodated the competing interests of the parties. 56 The concurring judge in Chrysler preferred to uphold the
statute on the ground that there was no taking. He pointed out that
"if 'something of worth' was taken, it was taken by the suit itself."5 7
He urged that it is knowledge of the underlying claim that makes
46. Batey, 418 F. Supp. at 697.
47. See id.
48. 414 A.2d 471 (R.I. 1980).
49. Id. at 474.
50. See id.
51. 670 F.2d 1316 (3d Cir. 1982).
52. See id. at 1317; NJ. STAT. ANN. §§ 2A:15-6 to :15-17 (1952 & Supp. 1961) (no
change in current version).
53. See Chrysler Corp., 670 F.2d at 1322.
54. Id. at 1324-25.
55. See id. at 1331.
56. See id.
57. Id. at 1335 (Hunter, J., concurring).
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prospective buyers or lenders cautious, and the notice of lis pendens
merely facilitates access to this knowledge.5 8
The concurring judge's argument has merit if one assumes the
existence of a legitimate claim to or interest in specific property that
is properly the subject of a notice of lis pendens. Indeed, it is the
need to preserve the property in this situation that supports the very
existence of the lis pendens doctrine. However, the argument ignores several other possibilities: an erroneous filing, such as a filing
against property that is not, in fact, the subject of the litigation; a
filing against property of a character not subject to a notice of lis
pendens; or a filing by a plaintiff who has little chance of success and
is using the lis pendens as leverage to secure a settlement.5 9 In
these cases, it is not the suit itself that effects the taking. The asserted claim may not be sufficient to invoke the common-law doctrine, and yet a plaintiff who presents his notice of lis pendens to the
clerk with a colorable argument that the notice is statutorily permissible is likely to succeed in his effort to have the notice recorded.
Under the common-law doctrine, this erroneous notice to the world
and its attendant impairment of a defendant's property interests
would not have occurred. In cases such as these, it is indeed the
filing of the notice of lis pendens, and not the suit itself, that effects
the taking. 60 Without at least a prompt postfiling opportunity to
cancel such a lis pendens, the hardship to the property owner can be
severe.
Lis pendens was discussed by Chief Justice Rehnquist in his
concurring opinion in Connecticut v. Doehr,6 t in which a Connecticut
prejudgment attachment procedure was found to be unconstitutional.6 2 Joined by Justice Blackmun, the Chief Justice wrote to
point out the limits of the Doehr holding.6 3 Specifically, he addressed the Court's "summary affirmance" of Bartlett v. Williams,' in
58. See id. Judge Hunter's view was adopted by the United States District Court for
the Eastern District of New York in United States v. Rivieccio, 661 F. Supp. 281
(E.D.N.Y. 1987).
59. For a discussion of these problems and the need for an opportunity to cancel a lis
pendens, see infra Subpart III.C.2.
60. This is not to suggest that the plaintiff should not be permitted to make an argument that the filing of a notice of lis pendens is appropriate. The suggestion is that the
defendant must have an opportunity to respond.
61. 111 S. Ct. 2105, 2120 (1991) (Rehnquist, C.J., concurring).
62. See id. at 2119.
63. See id. at 2120 (Rehnquist, C.J., concurring).
64. 464 U.S. 801 (1983). There appears to be some confusion as to the final disposition of this case. In Doehr, ChiefJustice Rehnquist referred to "our summary affirmance
in Bartlett v. Williams," but the United States Reports records the Supreme Court's action
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which the Connecticut Supreme Court upheld Connecticut's lis
pendens statute against a due process challenge.6 5 Chief Justice
Rehnquist acknowledged that the filing of a lis pendens impairs
marketability of property, but he distinguished lis pendens from
prejudgment attachment by noting that "[t]he lis pendens itself creates no additional right in the property on the part of the plaintiff."'6 6 The plaintiff in Doehr sued the defendant for assault and
battery and sought to attach the defendant's home to secure any
future judgment.6 7 Chief Justice Rehnquist noted that unlike the
Doehr plaintiff, "the plaintiff [who files notice of lis pendens] already
claims an interest in the property which he seeks to enforce by a
lawsuit. "68
These comments should not be read to suggest that the Bartlett
"affirmance" is dispositive of the issue of whether the filing of a notice of lis pendens is a significant deprivation of a property interest;
the Doehr concurrence expressed the views of only two Justices. Furthermore, it is not at all clear that the attributes of a lis pendens
noted in the concurrence constitute the ratio decidendi for the Court's
decision in Bartlett. Because there was no written opinion in Bartlett,
the rationale behind the "affirmance" remains conjecture. 6 9 The
Connecticut lis pendens statute upheld in Bartlett had undergone
significant revision after it was found constitutionally infirm by the
Connecticut Supreme Court in Kukanskis v. Griffith.7" While it is possible that the Court believed that a filing of a lis pendens is not a
taking, it is equally possible that the Court believed that the revised
statute, with its numerous procedural safeguards, 7 ' met the requireas an order dismissing the appeal for want of a substantial federal question. See id.;
Doehr, Ill S. Ct. at 2120. In either event, although the order operates as a disposition
on the merits, it may be read only to mean that the Connecticut statute does not offend
the Constitution.
65. See Williams v. Bartlett, 457 A.2d 290, 294-95 (Conn.), appeal dismissed, 464 U.S.
801 (1983).
66. Doehr, 111 S. Ct. at 2122 (Rehnquist, C.J., concurring) (emphasis omitted).
67. Id. at 2109.
68. Id. at 2122 (Rehnquist, CJ., concurring). But see Paulson v. Lee, 745 P.2d 359,
361 (Mont. 1987) (holding that lis pendens was proper and affected title to real property
despite the fact that the plaintiff-landowner claimed no right to or interest in the property, but sought to enforce protective covenants).
69. In distinguishing the summary aflirmance of a mechanics' lien case from Doehr,
Justice White, writing for the majority, noted that "[a] summary disposition does not
enjoy the full precedential value of a case argued on the merits and disposed of by a
written opinion." Doehr, 111 S.Ct. at 2113 n.4 (citing Edelman v.Jordan, 415 U.S. 651,
671 (1974)).
70. 430 A.2d 21 (Conn. 1980).
71. The revised statute, drafted with due process concerns in mind, provides for a
postdeprivation hearing before a judge at the request of the defendant-owner, at which
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ments of the Due Process Clause. Thus, the Court's affirmance of
Bartlett and the ChiefJustice's concurrence in Doehr are not authority
or even substantial support for the proposition that the Supreme
Court would uphold any lis pendens statute challenged on due process grounds by finding that the filing of a lis pendens does not constitute a taking of a significant property interest.
Another argument suggesting that the Court would not find a
"taking" comes not from the prejudgment remedy line of cases, but
from a condemnation case. In Kirby Forest Industries, Inc. v. United
States," the Supreme Court examined the question of when a condemnation taking occurred for purposes of determining whether the
petitioner was entitled to interest on a just compensation award."
The petitioner argued that he was effectively deprived of all economic use of his land from August, 1978, when the complaint in
condemnation and lis pendens were filed by the United States Government, to March, 1982, when the Government acquired title to
the petitioner's land and gave him what it deemed just
compensation.7 4
The Court held that the taking occurred when the Government
tendered payment and acquired title to the petitioner's land.7 5
Although the Court recognized that the filing of condemnation proceedings and the lis pendens may have reduced the fair market value
of the petitioner's property, it nevertheless stated that "impairment
of the market value of real property incident to otherwise legitimate
government action ordinarily does not result in a taking .... [E]ven
a substantial reduction of the attractiveness of the property to potential purchasers does not entitle the owner to compensation
76
under the Fifth Amendment.Kirby Forest is obviously distinguishable from a due process challenge to a lis pendens statute. The question addressed in Kirby was
whether a taking for public use had occurred without just compensation, not whether a state had deprived an individual of a property
interest without due process of law. Indeed, the commencement of
a condemnation proceeding immediately calls for notice and a heartime the plaintiff-filer is required to establish that there is probable cause to sustain the
validity of the claim. See CoNN. GEN. STAT. ANN. § 52-325 to -326 (West 1991).
72. 467 U.S. 1 (1984).
73. See id.at 3.
74. Id.at 13.
75. See id.at 16.
76. Id.at 15; cf Bartz v. Board of Supervisors, 379 S.E.2d 356, 358 (Va. 1989) (holding that "the filing of condemnation proceedings and a lis pendens does not constitute a
taking of the property requiring just compensation under the Virginia Constitution").
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ing in protection of an owner's interests.7 7 Thus, the Supreme
Court's statements in the condemnation cases should not be taken
out of context to suggest that a filing of a lis pendens does not give
rise to the protection of the Due Process Clause.
On the other hand, cases dealing with prejudgment remedies
are pertinent to the lis pendens discussion. In four landmark cases,
the Supreme Court found that prejudgment remedies may deprive a
defendant-owner of the due process guaranteed by the Fourteenth
Amendment. The Court held that the garnishment of wages,7 replevin of property,7 9 sequestration of household goods, ° and garnishment of a bank account"' are significant deprivations of
property within the meaning of the Fourteenth Amendment. In
three of these cases, the statutes were struck down as violative of
due process for want of predeprivation notice and hearing." In the
fourth case, the sequestration statute was upheld not because due
process was not warranted, but because under the circumstances
and in light of the other safeguards present, due process did not
mandate a predeprivation hearing. 3
Like a lis pendens, the deprivations at issue in these cases were
temporary inasmuch as the property would be returned if the defendants prevailed on the merits. Unlike a lis pendens, however, the
deprivations were total, completely dispossessing the defendants of
their property.
In Connecticut v. Doehr,"4 the Court reaffirmed its view that due
process protection can apply to less than total deprivations of property, noting that "even the temporary or partial impairments to
property rights that attachments, liens, and similarencumbrances entail
are sufficient to merit due process protection." ' It is possible that a
notice of lis pendens would qualify as a "similar encumbrance."
This conclusion is strengthened by the Court's enumeration of the
77. See FED. R. Civ. P. 71A. The property owner in Kirby Forest argued that he was
deprived of value between the time of filing the lispendens and the transfer of title to
the Government because had he attempted to develop the land, the Government would
have appropriated the tract of land immediately. See Kirby Forest, 467 U.S. at 13. The
Court found that this argument weakened the owner's case, as it showed that he could
have forced an earlier transfer of title and been compensated sooner. See id. at 13-14.
78. Sniadach v. Family Fin. Corp., 395 U.S. 337 (1969).
79. Fuentes v. Shevin, 407 U.S. 67 (1972).
80. Mitchell v. W.T. Grant Co., 416 U.S. 600 (1974).
81. North Ga. Finishing, Inc. v. Di-Chem, Inc., 419 U.S. 601 (1975).
82. See Di-Chem, 419 U.S. at 608; Fuentes, 407 U.S. at 96; Sniadach, 395 U.S. at 339.
83. See Mitchell, 416 U.S. at 618-20.
84. 111 S. Ct. 2105 (1991).
85. Id. at 2113 (emphasis added).
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hardships that flow from a real estate attachment: "[A]ttachment
ordinarily clouds title; impairs the ability to sell or otherwise alienate the property; taints any credit rating; [and] reduces the chance
of obtaining a home equity loan or additional mortgage .... "86 All
these hardships may also flow from the filing of a lis pendens.
If the Supreme Court is asked whether the filing of a notice of
lis pendens works a significant deprivation of a constitutionally protected property interest, the reasoning in Doehr suggests that it
would find, as the Third Circuit did in Chrysler Corp. v. Fedders Corp.,87
that the deprivation is at least sufficient to reach the due process
issue. The Court would then evaluate the procedures provided in
the lis pendens statute and weigh the competing interests of the
plaintiff, the defendant-owner, and the state. Although due process
may not require a prefiling notice and hearing, it likely requires
some opportunity for a postdeprivation hearing or other safeguards
to avoid what otherwise could be a disproportionate or unnecessary
hardship, or to remedy a completely erroneous deprivation.
B.

Is There State Action?

In addition to demonstrating the deprivation of a constitutionally protected property interest, a defendant-owner must show state
action causing the deprivation to invoke the protection of the Due
Process Clause of the Fourteenth Amendment.8 8 In Doehr, the
Supreme Court directly addressed the state action question:
Prejudgment remedy statutes ordinarily apply to disputes
between private parties rather than between an individual
and the government. Such enactments are designed to enable one of the parties to "make use of state procedures
with the overt, significant assistance of state officials," and
they undoubtedly involve state action "substantial enough
to implicate the Due Process Clause." 8 9
Several states that have examined lis pendens and due process
have omitted a discussion of the state action requirement,9 0 most
likely because they assume that state action is present. In most
states, a clerk in the county office files the notice of lis pendens and
86. Id.
87. 670 F.2d 1316 (3d Cir. 1982); see supra notes 53-54 and accompanying text.
88. See supra note 2 for the pertinent text of the Fourteenth Amendment.
89. Doehr, 111 S. Ct. at 2112 (quoting Tulsa Professional Collection Servs., Inc. v.
Pope, 485 U.S. 478, 486 (1988)).
90. See, e.g., George v. Oakhurst Realty, Inc., 414 A.2d 471 (R.I. 1980).
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records the notice in the land records." ! Such actions and involvement of the state are analogous to the issuance of a writ of garnishment or a writ of attachment, which have been found to involve state
2
action.9
It has been argued that there is no state action in lis pendens
filings because the state does very little to assist in the process. 3
The clerk receives and records the notice as submitted by the plaintiff-filer; approval by a judge is not required. However, in three important decisions, North Georgia Finishing, Inc. v. Di-Chem, Inc.,"
Fuentes v. Shevin,"5 and Sniadach v. Family Finance Corp.,96 the
Supreme Court read the lack of procedures and protections not as
indicating a lack of state action, but as rendering the attachment
statutes constitutionally infirm. 9 7 These cases teach that the less
scrutiny the state provides with regard to the issuance of prejudgment remedies, the greater the risk of erroneous deprivation. Thus,
the argument that the mere filing of the papers is insignificant goes
less to the question of state action and more to whether the process
afforded by the state comports with procedures required by the
Fourteenth Amendment.
In Flagg Brothers, Inc. v. Brooks, 8 the Supreme Court held that
the mere existence of a statute authorizing a warehouseman to sell a
debtor's stored property did not constitute state action. 9 It distinguished Di-Chem, Fuentes, and Sniadach on the grounds that in Flagg

91. See, e.g., ARIZ. REV. STAT. ANN. § 12-1191 (1982 & Supp. 1991); CAL. CIV. PROC.
1973 & Supp. 1992); CONN. GEN. STAT. ANN. § 52-325 (West 1991);
MAss. GEN. LAWS ANN. ch. 184, § 15 (West 1991).
92. See, e.g., Lugar v. Edmondson Oil Co., 457 U.S. 922, 937 (1982). The Court
concluded that state action had been found "[iln Sniadach, Fuentes, [Mitchell], and [DiCODE § 409 (West

Chem], for example, [because] a state statute provided the right to garnish or to obtain
prejudgment attachment, as well as the procedure by which the rights could be exercised." Id.
93. See, e.g., Debral Realty, Inc. v. DiChiara, 420 N.E.2d 343, 348 (Mass. 1981) (finding the level of state involvement far less in a lis pendens filing than in prejudgment
attachment or seizure).

94. 419 U.S. 601.(1975).
95. 407 U.S. 67 (1972).
96. 395 U.S. 337 (1969).
97. See Di-Chem, 419 U.S. at 606-08; Fuentes, 407 U.S. at 80-84; Sniadach, 395 U.S. at
338-40.
98. 436 U.S. 149 (1978).
99. See id. at 165-66. "Here, the State of New York has not compelled the sale of a
bailor's goods, but has merely announced the circumstances under which its courts will
not interfere with a private sale. Indeed, the crux of respondents' complaint is not that
the State has acted, but that it has refused to act." Id. at 166.
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Brothers there was a "total absence of overt official involvement."' 0 0
In Lugar v. Edmondson Oil Co. ,"o' the Court set out a two-part test
for the finding of state action:
First, the deprivation must be caused by the exercise of
some right or privilege created by the State, or by a rule of
conduct imposed by the state.., or by a person for whom
the State is responsible.... Second, the party charged with
the deprivation must be a person who may fairly be said to
be a state actor because he is a state official, because he has
acted together with or has obtained significant aid from
state officials, or because
his conduct is otherwise charge0 2
able to the State.'
The involvement of state officials in the prejudgment attachment
process satisfied this test in Lugar, and thus the debtor was able to
0 3
proceed on his claim that the statute violated due process.'
The Supreme Court of Connecticut addressed the state action
requirement in the lis pendens context in Williams v. Bartlett'o4 and
found that
[t]he mere legislative authorization of the lis pendens procedure ... does not create sufficient state involvement to
trigger fourteenth amendment due process protections....
[H]owever, the notice of lis pendens must be filed with the
clerk of the town in which the property is located, who in
turn records the notice upon the land records. This participation by a public official in the deprivation of property
rights creates sufficient state action to invoke the fourteenth amendment ....
Because of the Bartlett decision, the apparent satisfaction of the twopart Lugar test, and the Court's acknowledgement of state action in
100. Id. at 157. The warehouseman was exercising a self-help remedy that entitled
him to sell the property to satisfy debts in certain circumstances. Id. at 162 n.12. The
Court noted that "aState's mere acquiescence in a private action [does not convert] that
action into that of the State." Id. at 164. For further discussion of the Flagg Brothers
case, see JOHN E. NOWAK ET AL., CONSTITUTIONAL LAW § 12.2, at 430-32 (3d ed. 1986).
101. 457 U.S. 922 (1982).
102. Id. at 937.
103. See id. at 942.
104. 457 A.2d 290 (Conn.), appeal dismissed, 464 U.S. 801 (1983).
105. Id. at 293 n.5. For a different view, see Chrysler Corp. v. Fedders Corp., 670
F.2d 1316, 1334 (3d Cir. 1982) (Hunter,J., concurring). While agreeing with the majority that the lis pendens statute should be upheld, Judge Hunter would have found no
state action. He read FlaggBrothers as finding no state action when the filing of a notice
is purely ministerial and the clerk exercises no discretion. See id. at 1338 (Hunter, J.,
concurring).
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Doehr, it appears 6that state action is present in the filing of a notice
of lis pendens.l°
III.

WHAT PROCEDURES ARE DUE?

A finding that the filing of a notice of lis pendens constitutes the
deprivation of a significant property interest and involves state action entitles the deprived owner to due process, but exactly what
that process should encompass requires further discussion. "Due
process is flexible and calls for such procedural protections as the
particular situation demands."' °7 Thus, an analysis of the competing interests and the procedures provided must be undertaken.
Guiding this analysis are four landmark prejudgment remedy cases,
the recent decision in Doehr, and the due process balancing test set
0 s as adapted
out in Mathews v. Eldridge,"
to the prejudgment remedy
09
context in Doehr.1
A.

The Landmark Prdudgment Remedy Cases

Four Supreme Court cases, decided from 1969 to 1975, analyzed the various safeguards that may be required when due process
attaches. Involving both secured and unsecured creditors, these
cases reflect a heightened awareness for a debtor's right to notice
106. It may not be necessary to find state action in order to state a due process claim
under some state constitutions. In Sharrock v. Dell Buick-Cadillac, Inc., 379 N.E.2d
1169 (N.Y. 1978), the Court of Appeals of New York considered whether a statute that
authorized a garageman to sell a debtor's automobile was violative of due process.
Although the court noted that under Flagg Brothers there was no state action, and thus no
due process claim under the Fourteenth Amendment, it held that the statute violated the
New York Constitution, which contains no state action requirement. Id. at 1173; see N.Y.
CoNsT. art. I, § 6 (mandating that "[n]o person shall be deprived of life, liberty or property without due process of law").
107. Morrissey v. Brewer, 408 U.S. 471, 481 (1972).
108. 424 U.S. 319, 334-35 (1976).
109. See 1 I I S. Ct. at 2112. It is not at all clear thatJustice Scalia would proceed with
the Mathews test at this point. In Doehr he stated, "[s]ince the manner of attachment here
was not a recognized procedure at common law, I agree that its validity under the Due
Process Clause should be determined by applying the test we set forth in Mathews v.
Eldridge." Id. at 2123 (ScaliaJ., concurring) (citations omitted). Lis pendens, of course,
was a recognized common-law doctrine. See supra notes 16-18 and accompanying text.
Justice Scalia explained his view in Pacific Mut. Life Ins. Co. v. Haslip, 111 S. Ct.
1032, 1046 (1991) (Scalia, J., concurring), decided just a few weeks before Doehr:
"[T]raditional practice (unless contrary to the Bill of Rights) is conclusive of 'fundamental fairness,' " and does not violate due process. Id. at 1053. Justice Scalia did not state
whether he would find that the lis pendens procedure is contrary to the Bill of Rights,
but it is unlikely that he would. Furthermore, it is unclear whether his analysis would be
influenced by the manner in which a lis pendens statute altered the common law; that is,
whether it abrogates or merely restricts the scope of the doctrine.
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and an opportunity to be heard before being deprived of his
property.
In Sniadach v. Family FinanceCorp. ,"o the petitioner challenged a
Wisconsin garnishment statute that permitted a portion of an employee's wages to be held by the employer upon application to the
clerk of the court by a creditor of the employee; the employee was
not provided an opportunity to be heard prior to the freezing of the
wages."' Finding the process constitutionally infirm, the Court
stated that in certain extraordinary situations such a summary procedure might satisfy due process,"' but that Sniadach did not present a "situation requiring special protection to a state or creditor
interest; [and] the Wisconsin statute [was not] narrowly drawn to
meet any such unusual condition.13 The Court focused on the
hardship that wage garnishment can produce, and declared that "it
needs no extended argument to conclude that absent notice and a
prior hearing[,] this prejudgment garnishment procedure violates
the fundamental principles of due process." ' "1 4 Thus, predeprivation notice and a hearing were required under these facts.
The Court extended the due process protections in Fuentes v.
Shevin," 5 holding unconstitutional Florida and Pennsylvania prejudgment replevin statutes." 6 Neither statute provided for notice
prior to seizure." 7 The Florida statute provided that the defendant
could repossess the property by posting, within three days of
8
seizure, a security bond of double the value of the property."1 If
the bond was not posted, the property was transferred to the plaintiff until final adjudication on the merits.'t9 The Pennsylvania statute also permitted a party to obtain, ex parte, a prejudgment writ of
replevin. 2 ' A defendant could post a bond to repossess the property after seizure,' 2 ' but there was no requirement that there be a
trial on the merits to determine, finally, who was entitled to the
110. 395 U.S. 337 (1969).
111. Id. at 338-39; see Wis. STAT. § 267.04(1) (1965) (current version at Wis. STAT.

§ 812.04 (1989-1990)).
112. See Sniadach, 395 U.S. at 339.
113. Id.
114. Id. at 342.

115. 407 U.S. 67 (1972).
116. See id. at 96; FLA. STAT. ANN. § 78.13 (West Supp. 1972-1973) (amended 1973,
1984); PA. STAT. ANN. tit. 12, § 1821 (1967) (repealed 1978).
117. Fuentes, 407 U.S. at 70.
118. Id. at 73-75; see FLA. STAT. ANN. § 78.13.
119. Fuentes, 407 U.S. at 73-75; see FLA. STAT. ANN. § 78.13.
120. Fuentes, 407 U.S. at 75-76; see PA. STAT. ANN. tit. 12, § 1821.
121. Fuentes, 407 U.S. at 75 n.7; see PA. R. CIv. PROC. 1076.
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22

In Fuentes, the Court again referred to "extraordinary situations"' 12 3 that might justify dispensing with or postponing notice
and a hearing, but said that such situations must be "truly unusual."1 24 Such situations did not exist in the cases before the Court,
and thus, as in Sniadach, the absence of prior notice and a hearing
resulted in the statutes being found violative
of the Due Process
25
Clause of the Fourteenth Amendment.
The Supreme Court appeared to retreat from its expansive
trend in Mitchell v. W T Grant Co.,126 in which the Court upheld a
Louisiana sequestration statute that permitted seizure of property
without prior notice and opportunity for a hearing. 1 2 7 Consumer
goods had been purchased under an installment contract, and the
vendor obtained a judicial order for sequestration after swearing to
the truth of facts alleged in a complaint and asserting that he "ha[d]
reason to believe petitioner would encumber, alienate or otherwise
dispose of the merchandise described in the
foregoing petition dur128
ing the pendency of these proceedings."'
The Court explicitly rejected the notion that there must be a
full adjudication on the merits of the claim before the defendant can
be deprived of use and possession of his property,' 2 9 and found that
Louisiana had fairly balanced the competing interests of creditor
and debtor. 13 The Court distinguished Sniadach by noting that in
Sniadach there was no provision for an immediate challenge to the
seizure, 13 and the creditor there had no prior interest in the garnished property (wages).' 32 Similarly, the Court stated that the procedures were deficient in Fuentes because the statute in that case did
not require judicial participation prior to the vendor's repossession
122. Fuentes, 407 U.S. at 77.

123. Id. at 90.
124. Id.
125. See id. at 96.
126. 416 U.S. 600 (1974).
127. See id. at 607. LA. CODE CIv. PROC. ANN. art. 282 (West 1961) authorized the
clerk of a district court to issue a writ of sequestration. A plaintiff could have property

seized under such a writ if he claimed ownership or right to possession of the property,
and if it would be within the defendant's power to remove the property before final
disposition of the claim. See id. art. 3571.
128. Mitchell, 416 U.S. at 602.
129. See id. at 607.
130. See id.
131. See id. at 606. The Louisiana statute "entitles the debtor immediately to seek
dissolution of the writ, which must be ordered unless the creditor 'proves the grounds
upon which the writ was issued.' " Id. (quoting LA. CODE CIv. PROC. ANN. § 3506).
132. See id. at 614.
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of goods, or even a "convincing showing before the seizure."3 s Because there was judicial participation pursuant to the statute in
Mitchell, Fuentes was easily distinguished.
In Mitchell, the Court balanced the circumstances of the sellercreditor, the hardship that might be incurred by the buyer-debtor,
and the safeguards present in the statute, concluding that no violation of due process had occurred. I3 4 The Third Circuit later summarized the numerous procedural safeguards on which the Court
had relied to protect the debtor's interests:
the requirement of a sworn affidavit showing the creditor's
claim and right to repossession, issuance of a writ authorizing seizure by a judge rather than by a court clerk, the requirement that the creditor post a bond that would be used
to compensate a debtor for damages caused by a wrongful
seizure, and most important, notice and an opportunity for
a hearing and
dissolution of the writ "immediately" after
3 5
the seizure. 1
No such safeguards were present in the Georgia garnishment
statute that the Supreme Court struck down in North Georgia Finishing, Inc. v. Di-Chem, Inc. 136 The statute permitted a large bank account to be frozen during the course of litigation on an alleged
debt, and the writ was issued without a judge's approval, without
notice, and without an opportunity for an immediate or early hearing. 3 7 The Court made clear that it had not reversed its trend toward the protection of property interests, and indeed stated that it
was not inclined "to distinguish among different kinds of property
in applying the Due Process Clause."' 3 8
Read together, these cases establish that before an owner can
be deprived of use and possession of a significant property interest,
there must be notice and an opportunity to be heard, unless exigent
circumstances exist.'33 Even if an immediate seizure or attachment
is warranted, there must be an opportunity for an immediate
133. Id. at 615 (citing Fuentes v. Shevin, 407 U.S. 67, 73-74 (1972)).
134. See id.

135. Finberg v. Sullivan, 634 F.2d 50, 57 (3d Cir. 1980).
136. 419 U.S. 601 (1975).
137. Id. at 604; see GA. CODE ANN. §§ 46-101 to -104 (1952) (amended 1980).
138. Di-Chem, 419 U.S. at 608.
139. The Fuentes Court named circumstances that might permit summary seizure, including a situation in which "the seizure has been directly necessary to secure an important governmental or general public interest," Fuentes, 407 U.S. at 91, or "a creditor
could make a showing of immediate danger that a debtor will destroy or conceal disputed goods." Id. at 93.
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postdeprivation hearing. Additional safeguards, such as the posting
of a bond, may also be required.
B.

Connecticut v. Doehr

In Doehr,John DiGiovanni applied to the Connecticut Superior
Court for a prejudgment attachment of Brian Doehr's Connecticut
home, pursuant to a Connecticut statute.' 4 ° DiGiovanni sought to
ensure that the property would be available to satisfy a judgment in
the event that he prevailed in his civil action for assault and battery
against Doehr.' 4 ' Doehr learned of the attachment after it occurred
and, rather than request a postattachment hearing as permitted by
the statute, 4 2 he filed suit on the grounds that the statute violated
the Due Process Clause of the Fourteenth Amendment. 4 3 The
United States District Court for the District of Connecticut upheld
the statute, 14 4 but the Second Circuit reversed,' 45 holding that the
statute violated due process. 146 A unanimous Supreme Court
agreed, holding that the Due Process Clause is violated by a state
statute that "authorizes prejudgment attachment of real estate without prior notice or hearing, without a showing of extraordinary circumstances, and without a requirement that the person seeking the
attachment post a bond."' 4 7
The Court stated that when there has been a deprivation of a
significant property interest that involves state action, the Court will
apply the balancing test set out in Mathews v. Eldridge,14" as adapted
to the prejudgment remedy context, to determine whether due process has been afforded:
For this type of case, therefore, the relevant inquiry requires, as in Mathews, first, consideration of the private interest that will be affected by the prejudgment measure;
second, an examination of the risk of erroneous deprivation through the procedures under attack and the probable
140. Connecticut v. Doehr, 111 S. Ct. 2105, 2109 (1991); see CONN. GEN. STAT. § 52278e (1991).
141. Doehr, 111 S. Ct. at 2109.
142. See CONN. GEN. STAT. § 52-278e(c).
143. See Doehr, 111 S. Ct. at 2110.
144. Pinsky v. Duncan, 716 F. Supp. 58 (D. Conn. 1989), rev'd, 898 F.2d 852 (2d Cir.
1990), aff'd and remanded sub nom. Connecticut v. Doehr, 111 S. Ct. 2105 (1991).
145. Pinsky v. Duncan, 898 F.2d 852 (3d Cir. 1990), aff'd and remanded sub nom. Con-

necticut v. Doehr, 111 S. Ct. 2105 (1991).
146. Id. at 858.
147. Doehr, 111 S. Ct. at 2109.
148. 424 U.S. 319 (1975).
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value of additional or alternative safeguards; and third, in
contrast to Mathews, principal attention to the interest of
the party seeking the prejudgment remedy, with, nonetheless, due regard for any ancillary interest the government
may have in providing the procedure or forgoing
the added
49
burden of providing greater protections. 1
Thus, the Court first looked at the defendant-owner's property
interest affected by the prejudgment attachment. It found the impairment to the owner's interests to be considerable, and sufficient
to give rise to due process protection.' 0
Next, the Court looked at whether the risk of erroneous deprivation could be diminished by providing additional procedures. It
concluded that an ex parte attachment of real estate, authorized
"merely because the plaintiff believes the defendant is liable, or because the plaintiff can make out a facially valid complaint,"' 5 ' created too great a risk.' 52 Although the statute provided for a prompt
postdeprivation hearing,15 3 the Court did not find this to be a sufficient safeguard.' 5 4 The Court distinguished Mitchell v. W. T Grant
Co.,55 in which a prompt postdeprivation hearing saved the statute
because the matters there "lent themselves to documentary
proof," 1 56 and observed that the tort action in Doehr could not be
established easily without hearing and weighing evidence. 15 7 As to
the value of additional safeguards, the Court was clear that in
Doehr's situation there were no "factors diminishing the need for a
149. Doehr, 111 S. Ct. at 2112; see also Mathews, 424 U.S. at 335.
150. See Doehr, 111 S. Ct. at 2113. At this point the Court collapsed two distinct inquiries. In considering the significance of the private interest at stake, it concluded that
the interest was sufficiently significant to warrant due process protection, an answer that
appears self-evident because the Court had reached and was engaging in the Mathews
analysis. The significance of the property interest is, of course, relevant both to the
determination of whether there has been a deprivation of a significant property interest
and to the inquiry of what weight the interest should be given in attempting fairly to
accommodate the competing interests. The Court's finding at this point in the opinion
that the owner's property interests are "significant" is more relevant for the latter
purpose.
151. Id. at 2114.
152. See id.
153. See CONN. GEN. STAT. § 52-278e(c) (1991); Doehr, 111 S. Ct. at 2109-10 n.1. "The
defendant appearing in such action may move to dissolve or modify the prejudgment
remedy granted pursuant to this section in which event the court shall proceed to hear
and determine such motion expeditiously." Id.
154. See Doehr, 111 S. Ct. at 2114-15.
155. 416 U.S. 600, 609 (1974).
156. Doehr, 111 S. Ct. at 2115. In Mitchell, the plaintiff's interest was also found to be
greater because he had a vendor's lien to protect. Mitchell, 416 U.S. at 609.
157. See Doehr, 111 S. Ct. at 2114.
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predeprivation hearing."' 5 8
Finally, the Doehr Court looked to the interests of the plaintiff
seeking the prejudgment attachment and the interests of the state, if
any. It found that the plaintiff's only interest was to ensure that the
defendant's property would be available to satisfy a potential judgment from a pending tort action. The Court characterized this interest as minimal, in light of the fact that there was no evidence or

allegation that the defendant intended to convey or encumber his
property during the course of the litigation.159 Connecticut's interest in the matter was found to be no greater than the plaintiff's. 161
The conclusion reached by the Court, after its application of
the Mathews factors, was that the Connecticut prejudgment attachment statute was constitutionally infirm for failing to provide a
6
preattachment hearing.' '

C. Application of the Mathews Factors to the Filing of a Lis Pendens
1. Owner's Interests Affected by the Notice of Lis Pendens.-The interests of an owner of property subject to a notice of lis pendens are
much the same as those of an owner whose real property is attached;

that is, he or she will have continued possessory use of the property,
but may find economic uses severely curtailed. If the property was
purchased for investment purposes and the owner is contemplating
a sale, the filing of a notice of lis pendens may render the owner
unable to convey good title. Postponement of the sale until the resolution of the litigation may defeat the reasons for the sale, such as
favorable interest rates, availability of a buyer, or favorable tax consequences in a given year. The owner may have intended to use the
property as collateral to secure a loan for another investment purpose, with the result of lost opportunity.
These property interests are not diminished because the owner
does not intend to alienate or encumber the property during the
course of the litigation, although the actual hardship or damage
may be less. In Doehr, the Supreme Court did not inquire into
how Doehr actually intended to use his property. Because the procedure would preclude important uses, the deprivation to Doehr
158. Id. at 2115.
159. See id. Indeed, the Court explained that had there been such evidence, an exigent circumstance would exist, permitting attachment without prior notice and hearing.
See id. In terms of the balancing test, that circumstance would result in giving greater
weight to the interests of the plaintiff.
160. See id.
161. Id. at 2116.
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was significant.' 62
In sum, the adverse effects discussed above and cited by the
Supreme Court in Doehr are indistinguishable from those present in
the lis pendens context. 63 Thus, whether the procedures due
should be the same turns on the relative weight given to each of the
remaining factors.
2. Risk of Erroneous Deprivation and Value of Additional Safeguards.-The degree of risk of erroneous deprivation depends on
the safeguards present in the applicable lis pendens statute. Error is
most likely when there is no opportunity for a prefiling or postfiling
hearing at which the property owner can challenge the validity of
the lis pendens, when few or no statutory grounds for cancellation
exist, and when there is no bond requirement available to protect
against damage to the property owner's interests.
An error may occur because the property is not actually the
subject of the litigation. For example, in Hercules Chemical Co. v. VCI,
Inc. ,"6 the parties had a contract in which the defendant was to remodel the plaintiff's building. The plaintiff alleged that the defendant defaulted on payments to subcontractors and diverted funds to
acquire property purchased by the defendant's wife.' 6 5 The plaintiff
sought to impose a constructive trust on the purchased property,
and filed a lis pendens against it.' 66 The wife moved to cancel the lis
pendens, denying that the property was purchased with diverted
funds, and that as such her property could not properly be named in
the lis pendens.' 6 7 Further, she noted that she had entered into a
contract to sell the property before learning of the notice of lis
pendens, and would be greatly harmed if she could not convey good
title. 168
The court determined that "[tlhe risk of erroneous deprivation
[was] substantial,"' 6 9 and that due process required that the court
162. See id. But see Hercules Chem. Co. v. VCI, Inc., 462 N.Y.S.2d 129, 136 n.12 (N.Y.
App. Div. 1983) ("Of course, where the property owner does not wish to alienate or
mortgage her [or] his property, there is no cognizable taking, and due process guarantees do not come into play.").
163. The distinctions that do exist between lis
pendens and prejudgment attachment
go more to the question of whether due process applies than what process is due. See
supra Subpart II.A.
164. 462 N.Y.S.2d 129 (N.Y. App. Div. 1983).
165. Id. at 131.
166. Id. at 131-32.
167. Id. at 132.
168. Id.
169. Id. at 137.
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consider the merits of the case in determining whether 70to grant the
defendant's motion to cancel the notice of pendency.1
[T]he ability to encumber property for substantial periods
of time without judicial scrutiny creates the potential for
unscrupulous plaintiffs with spurious claims to "hold up"
owners, or to force settlements because their unfounded
claims remain unexamined. It is the ability to examine
those claims, to see if they truly do "affect the subject
premises" which is critical, and which is presently missing
from the statutory scheme. Any plaintiff can add a cause of
action seeking to impose a constructive trust on real property whether or not there are facts which would even minimally substantiate such a claim. While the owner may
ultimately prevail, he will be injured unless a prompt determination of the bonafides of the claims occurs. 171
An additional concern is that the value of the property described by the lis pendens may be greater than the value of the
claim, and thus the harm to the defendant may be far more extensive than any interest asserted by the plaintiff. This does not mean
that the plaintiff's interest is not entitled to the protection of a lis
pendens, but it suggests the need to find a less restrictive means to
protect that interest. If the defendant receives no opportunity to be
heard by demonstrating this inequity, the risk of harm to the defendant's interests may be great.
The risk of harm to a property owner may be especially great
when commercial property is involved and the filing of a lis pendens
will effectively halt a large commercial transaction or development.
In jurisdictions that will act when equity requires and cancel a lis
pendens for reasons other than those provided by statute, relief may
be available.' 7' This possibility should not be relied upon, however,
as a substitute for statutorily prescribed procedures to protect an
owner from a significant deprivation of a property interest.
There is also a possibility that the plaintiff will use as leverage
his ability to encumber the defendant's property for a long period of
time, squeezing the defendant into an otherwise unjustified settle170. See id. at 136.
171. Id. at 137. But see United States v. Rivieccio, 661 F. Supp. 281, 296-97 (E.D.N.Y.
1987) (criticizing Hercules and its analysis, and holding that the New York lis pendens
statute does not effect a taking). In some jurisdictions, merely seeking a constructive
trust is not a sufficient interest in or claim to property to support the filing of a lis
pendens. See, e.g., S.B. McLaughlin & Co., Ltd. v. Tudor Oaks Condominium Project,
877 F.2d 707 (8th Cir. 1989) (interpreting Minnesota law).
172. See supra notes 29-30 and accompanying text.
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ment. Such risks should be considered when determining what procedures will satisfy due process.
Even when a claim is well founded and a notice of lis pendens is
appropriate, there is always a risk of error; that is, plaintiffs do not
always win. A defendant who ultimately succeeds will often be without a remedy for any economic loss incurred by the temporary inability to alienate or encumber his property. The filing of a notice
of lis pendens is often held to be absolutely privileged, 7 3 and a defendant is unlikely to prevail on a claim of abuse of process if there
was, in fact, a reasonable basis for the claim.
Some jurisdictions attempt to minimize such harm by permitting cancellation of the lis pendens upon application by the property
owner unless the plaintiff-filer posts a bond. 74 Also, some jurisdictions will permit cancellation of a lis pendens if the defendant gives
security sufficient to compensate the plaintiff fully in the event that
the plaintiff prevails.' 7 5 Prompt opportunity to expunge a wrongful
lis pendens and availability of bonds are additional safeguards that
minimize the otherwise substantial risk of erroneous deprivation to
a property owner.
3. Interest of the Filer of the Lis Pendens, and the Government's Interest
in ProvidingAdditional Procedures or Forgoing Such Additional Burdens.The party who files a lis pendens generally has a greater interest in
the described property than a creditor who attempts to attach prop173. See, e.g., Albertson v. Raboff, 295 P.2d 405 (Cal. 1956). Justice Traynor, writing
for the majority, noted that
[i]t would be anomalous to hold that a litigant is privileged to make a publication necessary to bring an action but that he can be sued for defamation if he
lets any one know that he has brought it, particularly when he is expressly authorized by statute to let all the world know that he has brought it.
Id. at 409 (citations omitted); see also Hauptman v. Edwards, Inc., 553 P.2d 975, 979
(Mont. 1976) (following Albertson and holding that a lis pendens is "absolutely privileged

without reference to the merits of the underlying action"). But see Kensington Dev.
Corp. v. Israel, 419 N.W.2d 241, 245 (Wis. 1988) (stating that a conditional, not absolute, privilege applies to the filing of a lis pendens).
174. See, e.g., CAL. CIv. PROC. CODE § 409.1(b) (West Supp. 1992). The California

statute grants courts the discretion to require an undertaking as a condition for either
granting or denying a motion to cancel a notice of lis pendens. Courts may set the
amount to cover "all damages that proximately result from the expungement or
nonexpungement, which he or she may incur if he or she ultimately prevails in the action." Id.
175. See, e.g., NEV. REV. STAT. ANN. § 14.015.6 (Michie 1986 & Supp. 1991); TEX.

ANN. § 12.008 (West 1984). If the lis pendens filer is seeking title to specific
property, however, the court may find that the posting of a bond will not adequately
protect the filer's interests, and deny a motion to cancel. Also, this safeguard does not
protect an owner who cannot for economic reasons satisfy the bond requirements.
PROP. CODE
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erty of a debtor in a debt action unrelated to the property. 176 For
the plaintiff who claims an interest in property, a favorable judgment may indeed be meaningless if the property is unavailable. A
judgment giving the plaintiff a specific interest in or title to property
cannot be satisfied by looking to other property, if any, of the defendant. Therefore, the plaintiff's interest in the property may well
be as significant as the defendant's.
Likewise, the government's interest in the lis pendens scenario
is heightened as compared to the prejudgment attachment case.
The investment of the court's time in resolving the dispute is for
naught if the property has been conveyed or made subject to superior liens during the course of the litigation.' 77 Therefore, in balancing the competing interests, the concerns of the plaintiff and the
government weigh heavily against the significant interests of and
risks to the defendant-owner, and a result like that of Connecticut v.
Doehr 1'7 8 -that due process requires predeprivation notice and hearing-is not expected. Such a result would be an overly burdensome
investment of time, and could put at risk the interests of both the
plaintiff and the government.
D. A Reasonable Outcome of the Mathews Balancing Test
"The fundamental requirement of due process is the opportunity to be heard 'at a meaningful time and in a meaningful manner.' "179 In light of the interests of all parties and the burdens
involved, the availability of a postfiling hearing is probably sufficient
to provide an owner with the opportunity to be heard at a meaningful time.1 8 0 An owner who disputes the validity of the lis pendens
would then have an opportunity to set forth the reasons for cancellation. This might necessitate a review of the underlying merits, and
could thus protect against all but very temporary erroneous deprivations. A postfiling hearing would not jeopardize the interests of the
176. In the debt case, it is not important to the creditor that his judgment, if obtained,
be satisfied by any particular property. His motive for attaching is simply to preserve
some property for satisfaction of the judgment. Similarly, the courts have little or no
interest in seeing that the creditor's judgment is satisfied from any particular source.

177. See 54 CJ.S. Lis Pendens § 3 (1987).
178. 111 S. Ct. 2105, 2109 (1991).
179. Mathews v. Eldridge, 424 U.S. 319, 333 (1976) (quoting Armstrong v. Manzo,
380 U.S. 545, 552 (1965)).

180. This outcome is consistent with the finding in Mitchell v. W.T. Grant Co., 416
U.S. 600 (1974), that a prompt postdeprivation hearing can satisfy due process. See id. at
607. In Mitchell, the plaintiff claimed an interest in the property, but unlike some lis
pendens procedures, the defendants had an opportunity for a prompt postdeprivation
hearing. See id. at 610.
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filer of the lis pendens, nor would it overburden the government. In
many cases, no hearing will be requested, such as when the defendant concedes that the property is the subject of the litigation or the
defendant has no current plans to convey or encumber the property.
When the lis pendens'is challenged, often its validity will be readily
determinable without a large investment of judicial time. It is also
possible that a statute providing for a paper hearing on motions and
affidavits alone would pass constitutional muster.
An additional tool that may serve as a procedural safeguard is
the requirement that the plaintiff post a bond to cover any harm to
the defendant's interests. The necessity for and amount of the bond
could be determined on a case-by-case basis. This flexible approach
to accommodating the various interests at stake is entirely consistent
with the Due Process Clause. Those jurisdictions that utilize the
bond requirement provide the defendant with a remedy for an erroneous deprivation. ''
Thus, to comport with due process, state lis pendens statutes
should provide a prompt, postfiling opportunity for a defendant to
be heard on a challenge to the validity of the notice. Other safeguards may or may not be constitutionally required, but would go a
long way in reducing possible error.
IV.

A

LOOK AT STATE Lis PENDENS STATUTES

Most jurisdictions have passed lis pendens statutes, la 2 generally
181. The posting of a bond may not be required by due process. The Connecticut
statute left undisturbed by the Supreme Court in Bartlett v. Williams, 464 U.S. 801
(1983), did not include a bond requirement. However, in part of the Doehr decision,
four Justices wrote to make clear their view that for prejudgment attachments of real
estate, due process required the posting of a bond even if it is determined at a hearing
that the plaintiff has probable cause. See Doehr, 111 S. Ct. at 2116-19.
182. See ALA. CODE §§ 35-4-130 to -135 (1991); A.ASKA STAT. § 09.45.790 (1991);
ARIZ. REV. STAT. ANN. § 12-1191 (1982 & Supp. 1991); ARK. CODE ANN. §§ 16-59-101 to
-107 (Michie 1987); CAL. CIv. PROC. CODE §§ 409-409.6 (West 1973 & Supp. 1992);
CoLo. REV. STAT. 38-35-110 (1982); COLO. R. Civ. P. 105(f); CONN. GEN. STAT. ANN.
§§ 52-325 to -326 (West 1991); FLA. STAT. ANN. § 48.23 (West 1969 & Supp. 1992); GA.
CODE ANN. §§ 44-14-610 to -613 (Michie 1982 & Supp. 1991); HAW. REV. STAT. § 634-51
(1988 & Supp. 1991); IDAHO CODE § 5-505 (1990); ILL. ANN. STAT. ch. 30, para. 121
(Smith-Hurd 1969 & Supp. 1991); id. ch. 110, para. 2-1901 (Smith-Hurd 1983 & Supp.
1991); IND. CODE ANN. §§ 34-1-4-1 to -8 (Bums 1986 & Supp. 1991); IOWA CODE ANN.
§§ 617.11 to .15 (West 1950 & Supp. 1991); KAN. STAT. ANN. § 60-2201 (1983); Ky. REV.
STAT. ANN. § 382-440 (Baldwin 1989); LA. CODE CIV. PROC. ANN. arts. 3751-3753 (West
1961); MASS. GEN. LAWS ANN. ch. 184, § 15 (West 1991); MIcH. COMP. LAWS ANN.
§§ 600.2701 to .2731 (West 1986); MINN. STAT. ANN. §§ 557.02 to .021 (West 1988);
MISS. CODE ANN. §§ 11-47-1 to -15 (1972); Mo. ANN. STAT. § 527.260 (Vernon 1953 &
Supp. 1992); MONT. CODE ANN. § 70-19-102 (1991); NEB. REV. STAT. § 25-531 (1989);
NEV. REV. STAT. ANN. §§ 14.010 to .017 (Michie 1986 & Supp. 1991); N.J. STAT. ANN.
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to the effect that the doctrine will not operate as constructive notice
to pendente lite purchasers and encumbrancers unless the plaintiff
has filed notice of pendency according to the statutory requirements. Some jurisdictions provide numerous safeguards, some provide little or no procedural protection to the property owner, and
other jurisdictions continue to rely on application of the common
law.
A.

State Statutes That Probably Comply with Due Process Guarantees

In 1980, the Connecticut Supreme Court held that the state's lis
pendens statute violated due process by failing to provide a hearing
at a meaningful time.'" 3 The revised statute included numerous
safeguards, but the lis pendens could still be filed ex parte, and was
challenged again in Williams v. Bartlett.' 8 4 The Connecticut Supreme
Court upheld the revised statute, 8 5 and the United States Supreme
Court declined to disturb that finding.'8 6 Accordingly, the revised
Connecticut statute deserves special attention as one that passes
constitutional muster.
The Connecticut lis pendens can be filed in any action intended
to affect real property, including title to or interest in the property,
and will bind all subsequent purchasers or encumbrancers as long as
the filer serves notice of the recording of the lis pendens on the
owner of record not later than thirty days after the filing.' 8 7 The
owner may request a hearing on the ground that there is no probable cause to sustain the plaintiff's underlying claim, and may request a discharge of the lis pendens.' 8 1 If the action is already
before the court, a property owner may move at any time for a dis§§ 2A:15-6 to :15-17 (West 1987); N.M. STAT. ANN. §§ 38-1-14 to -15 (Michie 1978);
N.Y. Civ. PRAc. L. & R. 6501-6515 (McKinney 1980); N.C. GEN. STAT. §§ 1-116 to
-120.1 (1983); N.D. CENT. CODE §§ 28-05-07 to -09 (1991); OHIO REV. CODE ANN.
§§ 2703.26 to .27, 5309.58 (Anderson 1989); OKLA. STAT. ANN. tit. 12, § 2004.2 (West
Supp. 1992); OR. REV. STAT. § 93.740 (1990); 42 PA. CONS. STAT. ANN. § 4302 (1981);
R.I. GEN. LAws § 9-4-9 (Supp. 1991); S.C. CODE ANN. §§ 15-11-10 to -50 (Law. Co-op.
1976 & Supp. 1991); S.D. CODIFIED LAWS ANN. §§ 15-10-1 to -11 (1984); TENN. CODE
ANN. §§ 20-3-101 to -104 (1980); TEX. PROP. CODE ANN. §§ 12.007 to .008 (West 1984);
UTAH CODE ANN. § 78-40-2 (1987); VA. CODE ANN. §§ 8.01-268 to -269 (Michie Supp.
1991); WASH. REV. CODE ANN. §§ 4.28.320 to .325 (West 1988 & Supp. 1991); W. VA.
CODE §§ 55-11-1 to -3 (1981); Wis. STAT. ANN. § 840.10 (West 1977); Wyo. STAT. §§ I6-106 to -109 (1988).
183. See Kukanskis v. Griffith, 430 A.2d 21, 25 (Conn. 1980).
184. 457 A.2d 290 (Conn.), appeal dismissed, 464 U.S. 801 (1983).
185. See id. at 294-95.
186. Bartlett v. Williams, 464 U.S. 801 (1983); see supra note 64.
187. CONN. GEN. STAT. ANN. § 52-325 (West 1991).

188. Id. § 52-325a(a).
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charge of the notice."8 9 At the hearing, if one is held, the burden to
establish probable cause is on the plaintiff-filer. The judge may
deny the motion if probable cause is established, or discharge the
notice of lis pendens if it is not.' 9 °
The Connecticut order granting or denying the motion is
deemed a final judgment, and the effect of the order is automatically
stayed for seven days, the time in which an appeal, if any, must be
taken.' 9 ' The statute further provides that the court may require a
party who seeks a stay pending appeal to give a bond in an amount
the court deems sufficient to indemnify the adverse party, should
that party be harmed as a result of the stay.' 9 2 Finally, the statute
provides that the court may declare invalid and discharge a notice of
lis pendens if it determines that the lis pendens was not effective
193
because it did not meet the statutory requirements.
These procedures for notice, opportunity for hearing, and the
plaintiff's obligation to show probable cause reflect Connecticut's
efforts to comply with the requirements of due process. Some other
states have similarly comprehensive statutes protecting owners'
interests.
In New Jersey, for example, notice must be served on the defendant within three days of filing, and any party claiming an interest in the property described in the lis pendens may file
a motion for a determination as to whether there is a
probability that final judgment will be entered in favor of
the plaintiff sufficient to justify the filing or continuation of
the notice of lis pendens. The plaintiff shall bear the burden of establishing such probability. The court shall, after
hearing and within [ten] days, enter a determination as to
whether there is a sufficient probability that final judgment
will be entered in favor of the plaintiff....

If the court fails

so to determine, the court shall forthwith order the notice
of lis pendens discharged of record.' 9 4
The statute also provides for discharge of the lis pendens when the
action is not diligently prosecuted, 9 5 and when the judgment is
189. Id. § 52-325a(c).
190. Id. § 52-325a(b).
191. Id. § 52-325c. A bond requirement is only available upon the hearing of an appeal. Id. § 52-325c(c).
192. See id. § 52-325c.
193. See id.
194. N.J. STAT. ANN. § 2A:15-7(b) (West 1987).
195. See id. § 2A:15-10.
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paid or the action is settled. 9 6
The Nevada statute requires that the court, if requested, hold a
hearing "as soon as is practicable, taking precedence over all other
civil matters except a motion for a preliminary injunction."' 9 7 The
party recording the notice must establish that
(a) The action is for the foreclosure of a mortgage
upon the real property described in the notice or affects the
title or possession of the real property described in the
notice;
(b) The action was not brought in bad faith or for an
improper motive;
(c) He will be able to perform any conditions precedent to the relief sought in the action insofar as it affects
the title or possession of the real property; and
(d) He would be injured by any transfer of an interest
in the property before the action is concluded.' 9 8
In addition, the filing party must establish either that he will
likely prevail in the case, or that he has a "fair chance of success" in
the case and that if the property was transferred prior to disposition,
he would suffer harm more significant than any hardship suffered by
the defendant-owner due to the filing of the notice of pendency.' 9 9
Finally, the plaintiff-filer must show that he would "be entitled to
relief affecting the title or possession of the real property. '200
Colorado20 ' and South Dakota20 2 provide similar opportunities
and safeguards to protect owners' interests. These statutes are
good models for states desiring to revise their lis pendens statutes
to ensure that they comport with due process.
Some states provide protections similar to the previously discussed states, with the exception that the court makes its determination on motions and affidavits in lieu of a hearing. These statutes
probably provide sufficient due process to protect an owner's property interests, particularly if other safeguards are also present.
States with this type of statute include California, 2 "3 North Dakota,2 0 4 and Michigan.
196.
197.
198.
199.

20 5

See id. § 2A:15-15.
NEV. REV. STAT. ANN. § 14.015.1 (Michie 1986 & Supp. 1991).
Id. § 14.015.2.
Id. § 14.015.3.

200. Id.
201. See COLO. R. Civ. P. 105(f).
202. See S.D. CODIFIED LAWS ANN. §§ 15-10-1 to -11 (1984).
203. See CAL. CIv. PROC. CODE §§ 409-409.9 (West 1973 & Supp. 1992).

204. See N.D.

CENT. CODE

§§ 28-05-07 to -08 (1991).
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In California, the court shall, upon motion and affidavit of a
party, expunge the lis pendens, unless the party who filed the lis
pendens shows by a preponderance of the evidence that "[tihe action does affect title to or right of possession of the real property
described in the notice; and... [the plaintiff] commenced or prosecuted the action for a proper purpose and in good faith. '2 0' 6 Additionally, the court in its discretion may require that a party who
prevails on a motion to cancel post an undertaking in an amount
that the court believes will "indemnify the other party for all damages that proximately result from the expungement or nonexpungement which he or she may incur if he or she ultimately prevails in
the action. ' 20 7 The California statute provides the additional assurance that its provisions do not limit the liability that otherwise exists
of one who records a notice of pendency resulting in damages to the
record owner. 20 8 Thus, when the owner of property cannot get the
lis pendens expunged he nevertheless may be entitled to the posted
undertaking and other remedies at law if he prevails on the merits
and has suffered damage.
Michigan's statute contains similar provisions for mandatory
and discretionary cancellations. 2 9 Additionally, the statute vests in
the court the discretion to cancel the lis pendens if the property
owner posts a bond, "whether or not the court determines that adequate relief can be secured to the party filing the notice of pendency
of
by the giving of a bond .... unless the person filing the notice 210
pendency gives a bond, upon terms to be fixed by the order.
Again, it is likely that the procedure and security provided by these
statutes are consistent with the mandates of due process.
B.

State Statutes That May Fall Short of the Requirements of Due Process

Many statutes do not explicitly provide for an opportunity to
challenge the validity of a lis pendens, although motions to cancel
205. See MICH. COMP. LAWS ANN. §§ 600.2701 to .2731 (West 1986).
206. CAL. CIV. PROC. CODE § 409.1. This sounds like a mandatory cancellation if the
plaintiff cannot meet his burden. The statute has been construed, however, to require
only that the pleading, not the action, affect title to real estate, which does not seem to
impose an evidentiary burden at all. SeeJohn Zebrowski, Lis Pendens Expungement: A Revisionist View, 11 L.A. LAw., Jan. 1989, at 52, 57 (urging that it is better to view the statute
as requiring an evaluation of the merits to determine whether the plaintiff has probable

cause).
207. CAL. CIV. PROC. CODE § 409.1 (b).

208. See id. § 409.6.
209. See MICH. CoMp. LAws
210. Id. § 600.2731(3).

ANN. §

600.2725.
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are regularly heard. In Arizona, for example, the only statutorily
provided reason for cancellation is that the underlying action has
been dismissed for lack of prosecution, whereupon the plaintiff is
required to issue a release of the notice to the defendant. 21 ' However, in Tucson Estates, Inc. v. Superior Court,2 2 the Arizona Court of
Appeals held that when the trial court ignored the statutory requirements, and the petitioner had no other remedy available, the court
could grant relief by special action.2" 3
Similarly, other jurisdictions have held that because lis pendens
is an equitable doctrine, courts may grant relief to a defendantowner when equity so requires.2 4 Although this may protect a given
defendant, it is purely discretionary, giving no assurance to the
party opposing a lis pendens. The due process requirements are
not discretionary, however; they are meant to guarantee that a person
has an opportunity to be heard. Thus, a statute that fails to provide
for any opportunity to challenge the validity of a notice of lis
pendens 2 15 is probably deficient.
Missouri exemplifies jurisdictions whose statutes do not set out
any circumstances, mandatory or discretionary, that would permit a
cancellation of a notice of lis pendens:
In any civil action, based on any equitable right, claim
or lien, affecting or designed to affect real estate, the plaintiff shall file.., a written notice of the pendency of the suit,
stating the names of the parties ...and a description of the
real estate liable to be affected thereby; and the pendency
of such suit shall be constructive notice to purchasers or
encumbrancers, only from the time of filing such notice.
The recorder shall note the time of receiving such notice,
and shall record and index the same in like manner as
deeds of real estate are required to be recorded and
216
indexed.

In 1983, the Missouri Court of Appeals explained that
"[o]rdinarily a notice of lis pendens cannot be cancelled while the
211. ARIz. REV. STAT. ANN. § 12-1191(c) (1982 & Supp. 1991).
212. 729 P.2d 954 (Ariz. Ct. App. 1986).
213. See id. at 957.
214. See, e.g., White v. Wensauer, 702 P.2d 15, 18 (Okla. 1985); Dice v. Bender, 117
A.2d 725, 727 (Pa. 1955); see also Jones, supra note 28, § 5, at 252.
215. See, e.g., ALAsKA STAT. § 09.45.790 (1991); GA. CODE ANN. §§ 44-14-610 to -613
(Michie 1982 & Supp. 1991); HAW. REV. STAT. § 634-51 (1988 & Supp. 1991); IND. CODE
ANN. § 34-1-4-1 to -8 (Burns 1986 & Supp. 1991); IOWA CODE ANN. §§ 617.11 to .15
(West 1950 & Supp. 1991); KAN. STAT. ANN. § 60-2201 (1983).
216. Mo. ANN. STAT. § 527.260 (Vernon 1953 & Supp. 1992).

1086

MARYLAND

LAW REVIEW

[VOL. 51:1054

action is pending and undetermined except in cases expressly provided for by statute. [The Missouri statute] contains no provision
for cancellation. The exceptions to this general rule are if the suit is
dismissed or not diligently prosecuted." 2'1 7 Thus, in a jurisdiction
like Missouri, there is no relief for the property owner until the
claim is fully litigated.
One would assume that once the underlying claim is resolved
or abandoned, the lis pendens would be expunged from the record.
Many states do not expressly provide for such expungement, however, and some that include provisions use language that is discretionary. South Carolina, for example, provides that "[t]he court
....in its discretion at any time after the action is settled, discontinued, or abated, . . . on application of a person aggrieved and on
good cause shown . . . , may order the notice authorized by this
chapter to be cancelled of record by the clerk."2 8 Ohio makes such
a cancellation mandatory if the suit has been dismissed or otherwise
disposed of,2" 9 but provides no grounds for cancellation prior to
that time.
These statutes do not provide even minimal protection to an
owner whose property is encumbered by the filing of a lis pendens.
Without an opportunity to be heard at a meaningful time, the harm
to the owner can be devastating and of long duration. States that
want to comply with the constitutional mandates of due process
should look to the guidelines set out in the prejudgment remedy
cases, and perhaps model their revisions on those statutes that provide for prompt postfiling hearing and mandatory or discretionary
bond posting.
C. Jurisdictions Relying on the Common-Law Doctrine
The District of Columbia, Maine, and Vermont do not have lis
pendens statutes, but apparently recognize the common-law doctrine.220 Delaware has passed a statute requiring the filing of a notice of lis pendens at or before the commencement of a nuisance
217. State ex rel. Shannon v. Crouch, 645 S.W.2d 204, 205 (Mo. Ct. App. 1983) (citations omitted).
218. S.C. CODE ANN. § 15-11-40 (Law. Co-op. 1976 & Supp. 1991); see also WASH.
REV. CODE ANN. § 4.28.320 (West 1988 & Supp. 1991).
219. See OHIO REV. CODE ANN. § 5309.58 (Anderson 1989).
220. See First Md. Fin. Servs. Corp. v. District-Realty Title Ins. Corp., 548 A.2d 787,
791 (D.C. App. 1988); Biron v. Mills, 519 A.2d 1265, 1266 (Me. 1986); Cole v. Cole, 91
A.2d 819, 823 (Vt. 1952); see also William Douglas White, Lis Pendens in the District of
Columbia: A Need for Codification, 36 CATH. U. L. REV. 703 (1987).
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action, 2 2 ' but this is not a general lis pendens statute for all actions
affecting title to or interest in real property. The state relies on the
common-law doctrine to protect a plaintiff's interest in non-nuisance actions.2 2 2
New Hampshire also relies on the common-law doctrine,
although it refers to lis pendens in its prejudgment attachment statute. 223 It may be that these states permit, but do not require, the
filing of a notice of lis pendens to facilitate actual knowledge and
reduce harm to innocent third parties.
The Maryland Rules include a lis pendens subtitle that appears
to operate like the common-law doctrine, in that the filing of the
pleading itself operates as constructive notice if the property affected is located in the county in which the action is filed. 2 4 If the
property is located in a different county, however, lis pendens will
apply only if a certified copy of the pleading is filed with the clerk in
the county in which the property is located. 2 25 The Maryland Court
of Special Appeals examined the doctrine of lis pendens in 1987 and
described the common-law doctrine without reference to any special
requirement that the plaintiff file a notice of pendency of the litiga22 6
tion in addition to the pleading itself.

In jurisdictions in which the common-law doctrine of lis
pendens is in effect, there is probably no state action and thus no
violation of the Due Process Clause of the Fourteenth Amendment. 22 7 The doctrine operates harshly as to subsequent purchasers

221. See DEL. CODE ANN. tit. 10, § 7104 (1975).
222. See Cannelongo v. Fidelity Am. Small Business Inv. Co., 540 A.2d 435, 438 (Del.
1988) ("The filing of the action is itself sufficient constructive notice of the claimed interest in the subject real property and a separate recording of the notice of litigation is
superfluous.").
223. See N.H. REV. STAT. ANN. § 51 1-A:8(III) (1983 & Supp. 1991) (providing that an
ex parte attachment is permitted when there is imminent danger of transfer to a third
party and the writ is in the form of a lis pendens).
224. MD. R. BDI ("In any action to which the doctrine of lis pendens is applicable,
service of process shall not be necessary to create lis pendens."). This rule overruled
previous case law that had held that filing of a pleading was not sufficient to create lis
pendens. See Kirkpatrick v. Gilchrist, 56 Md. App. 242, 467 A.2d 562 (1983).
225. MD. R. BD2.
226. See Permanent Fin. Corp. v. Taro, 71 Md. App. 489, 526 A.2d 611 (1987). Unlike
the common-law doctrine, however, the Maryland Rules provide that "[ulpon the application of any person in interest and for good cause shown, the court, in a county other
than the county where the action was originally brought, may enter an order terminating
the lis pendens in that county." MD. R. BD3. Apparently no corresponding provision
exists to terminate a lis pendens (or prevent application of the doctrine) if the property
is located in the county in which the action is filed. See Taro, 71 Md. App. at 494-95, 526
A.2d at 613-14.
227. For a discussion of what constitutes state action, see supra Subpart II.B.
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and encumbrancers, but the risk of harm to the property owner is
negligible. Unless the plaintiff in the suit advertises his claim
against the owner, there is unlikely to be an erroneous impairment
to the owner's title. This is not a suggestion that the common-law
lis pendens is superior to the' statutory scheme. On the contrary,
there is a compelling need to protect innocent purchasers and encumbrancers pendente lite, and when the property is truly the subject of the litigation it must be preserved for a meaningful resolution
to be possible. The common-law jurisdictions should consider passing lis pendens statutes, but should be sure that they comport with
the requirements of due process.
CONCLUSION

As illustrated by the recent decision in Connecticut v. Doehr, 2 8
the Supreme Court reads the Due Process Clause of the Fourteenth
Amendment as requiring meaningful safeguards of even temporary
and nonpossessory property interests. It would be consistent with
Doehr for the Court to hold that the property interests affected by
the filing of a lis pendens are also significant enough to entitle an
owner to the protection of the Due Process Clause. If the Court
were to so hold, the process due would be determined by an application of the factors set out in Mathews v. Eldridge.2 2 9 Because the
party filing a lis pendens often has a significant interest in the property, due process may not require notice and hearing before the filing. However, a property owner may have a due process right to a
prompt postfiling hearing, in which the court would consider the
merits of the underlying action to determine if an order to cancel
the lis pendens should be granted. A bond requirement should also
be available, at the discretion of the court, to further protect the
owner's interests. These procedures and safeguards are provided
by a number of states already, and should be adopted by those
states whose statutes currently fail to protect adequately the significant property interests impaired by the filing of a notice of lis
pendens.
JANICE GREGG LEVY

228. 111 S. Ct. 2105 (1991).
229. 424 U.S. 319, 335 (1976).

